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‘new	paradigm	 .	 .	 .	 to	take	full	account	of	the	religious	sources	and	dimensions	of	
law’	(p.	457).	As	his	historical	narrative	has	revealed,	law	and	religion	are	institutionally,	
conceptually,	and	methodologically	related.	‘Law	gives	religion	its	structure’,	and	‘religion	
gives	law	its	spirit’	(p.	460).	He	concludes:	‘Law	and	religion	 .	 .	 .	 are	two	great	









































































































Response to Brett Wilmot 
By	John	Witte,	Jr.	1		
1	Emory	University,	USA	
I	am	grateful	for	Professor	Wilmot's	generous	and	thorough	review	of	God's	Joust,	God's	
Justice.	He	accepts	the	book's	invitation	to	the	reader	to	become	a	fellow	traveler	through	
the	complex	history	of	the	interaction	of	law	and	religion	in	the	Western	tradition.	He	
concludes,	as	I	hope	other	readers	will,	that	such	a	history	is	a	valuable	caveat	if	not	
corrective	to	the	often	abstracted	and	formalistic	nature	of	contemporary	discussions	
about	the	relationships	among	law	and	theology,	politics	and	religion	in	the	United	States	
and	elsewhere	in	the	West.	And	he	sees	that	this	history	provides	persons	of	(the	Christian)	
faith	with	a	valuable	resource	to	counter	what	he	characterizes	as	the	‘relentless	
secularism	of	the	dominant	liberal	tradition’.	
Professor	Wilmot	asks	important	questions	toward	the	end	of	his	review	about	the	
ultimate	lessons	of	the	Western	tradition	of	law	and	religion	for	the	‘normative	
requirements	and	presuppositions	of	a	truly	full	and	truly	free	public	debate’	between	
religious	and	secular	accounts	of	‘human	nature,	human	goods,	and	the	good	society’.	He	
notes	the	valuable	contributions	to	these	debates	by	such	religious	philosophers	and	
theological	ethicists	as	Alasdair	MacIntyre,	Stanley	Hauerwas,	Jeffrey	Stout,	and	Michael	
Perry	–	and	one	might	add	Robert	Bellah,	Don	Browning,	Martin	Marty,	Jean	Elshtain,	
Charles	Taylor,	and	others.	Wilmot	invites	my	reflection	on	how	an	understanding	of	the	
history	of	law	and	religion	can	inform	these	contemporary	discussions.	
This	is	not	so	easy	an	assignment	as	it	might	appear.	‘As	an	historian,	you	must	be	very	
reluctant	to	go	normative’,	one	of	my	old	history	professors	warned.	‘History	and	prophecy	
do	not	readily	mix’.	Others	professors	intoned	gravely	against	the	cardinal	sin	of	‘Whig	
historiography’	or	‘winner's	history’–	the	penchant	for	focusing	on	the	history	of	only	those	
ideas	and	institutions	that	have	survived	or	‘won’	in	our	day,	and	deprecating	or	ignoring	
those	that	vanished	or	were	vanquished.	
In	the	quarter	century	since	absorbing	those	schoolboy	instructions,	I	have	come	to	realize	
that	such	prejudices	have	their	own	ample	dangers	of	tempting	historians	to	an	antiquarian	
obscurantism	and	pretended	objectivity	that	can	do	even	more	violence	to	historical	texts	
and	traditions	–	let	alone	modern	readers	–	than	the	great	original	sin	of	an	historian	going	
normative.	God's	Joust,	God's	Justice	is,	in	fact,	a	bit	of	a	declaration	of	independence	from	
such	youthful	follies,	and	a	small	start	at	rethinking	the	meaning	of	a	living	tradition	of	law	
and	religion	in	the	West	and	beyond.	
As	I	indicate	in	the	opening	and	closing	sections	of	the	book,	I	have	gradually	settled	on	a	
method	of	doing	legal	history,	as	an	historian,	with	three	‘r's’	in	mind:	retrieval	of	the	
religious	sources	and	dimensions	of	law,	politics,	and	society	in	the	Western	
tradition,	reconstruction	of	the	most	enduring	teachings	of	the	tradition	for	our	day,	
and	reengagementof	an	historically	informed	religious	viewpoint	with	the	hard	issues	that	
now	confront	church,	state,	and	society.	I	also	try	to	bear	three	‘i's’	in	mind.	Much	of	my	
historical	work	is	interdisciplinary	in	perspective,	seeking	to	bring	the	wisdom	of	religious	
traditions	into	greater	conversation	with	law,	the	humanities,	and	the	social	sciences.	It	
is	international	in	orientation,	seeking	to	situate	American	debates	over	interdisciplinary	
issues	within	a	comparative	historical	and	emerging	global	conversation.	And	it	
is	interreligious	in	inspiration,	seeking	to	compare	the	legal	teachings	of	Catholicism,	
Protestantism,	and	Orthodoxy,	sometimes	those	of	Judaism,	Christianity,	and	Islam	as	
well.	God's	Joust,	God's	Justice	is	something	of	an	apologia	for	and	application	of	this	
historical	methodology.	
Evidently,	the	first	‘i’	and	the	third	‘r’	in	my	methodology	have	not	come	through	clearly	
enough:	how	to	do	‘interdisciplinary	reengagement’	in	a	way	that	might	appeal	across	
disciplinary	lines	to	someone	in	theology,	philosophy,	or	ethics.	This	is	still	a	work	in	
progress	for	me,	but	the	book	has	several	examples	of	how	to	undertake	this	–	and	this	in	
many	ways	is	the	challenge	of	the	next	several	books	that	I	have	in	mind	if	not	on	the	
writing	desk.	
One	of	my	techniques	is	to	identify	some	of	the	enduring	principles	of	the	tradition	and	
then	show	how	they	might	well	work	out	in	our	day.	I	spend	a	lot	of	time	articulating	such	
principles	in	the	opening	chapters	of	God's	Joust	on	human	rights,	democratic	governance,	
constitutional	order,	rule	of	law,	and	religious	liberty.	For	example,	in	the	trio	of	chapters	
on	religious	liberty	in	American	and	international	perspective,	I	identify	a	whole	series	of	
principles	or	‘Golden	Rules’	of	religious	liberty	–	liberty	of	conscience,	freedom	of	exercise	
and	expression,	religious	equality	and	nondiscrimination,	plurality	of	forms	and	forums	of	
religion,	separation	of	church	and	state,	and	disestablishment	of	religion.	I	dig	these	
principles	out	of	the	tradition,	track	down	their	mixed	pedigrees	in	Catholic,	Protestant,	
Republican,	Evangelical,	and	Enlightenment	thought	and	practice	alike,	show	how	they	
were	balanced	and	applied	in	various	historical	contexts,	and	then	press	for	the	
repristination	and	application	of	these	principles	of	religious	liberty	in	the	West,	and	where	
apt	beyond	the	West	as	well.	
Another	technique	is	to	show	the	enduring	vitality	and	wisdom	of	the	‘practical	reason’	of	
the	tradition	in	dealing	with	hard	issues	and	institutions	at	the	intersection	of	law	and	
religion.	This	technique	is	featured	especially	in	the	several	essays	in	God's	Joust,	God's	
Justiceon	the	theology	and	law	of	the	family,	a	section	of	the	book	which	Professor	Wilmot	
does	not	dig	through	as	thoroughly.	Here,	one	sees	2500	 years	of	oft-wise	reflections	on	
and	examples	of	how	marriages	are	to	be	formed,	maintained,	and	dissolved;	what	roles,	
rights,	and	responsibilities	husbands	and	wives,	and	parents	and	children	have	vis-à-vis	
each	other	and	other	actors	in	society;	what	places,	powers,	and	prerogatives	nuclear	and	
extended	families	must	have	in	society	and	culture,	and	much	more.	The	Western	tradition	
has	many	examples	–	and	many	counterexamples	–	of	how	sex,	marriage,	and	family	life	
can	be	guided	and	governed,	routinized	and	reformed	to	deal	with	these	and	other	
questions	–	at	the	macro	and	micro	levels.	One	of	my	efforts	in	this	and	other	volumes	is	to	
retrieve	and	reconstruct	this	tradition	of	practical	wisdom	and	show	how	it	can	inform	the	
laws	and	theologies	of	both	religious	and	political	communities.	
I	learned	a	lot	about	the	study	of	marriage	and	family,	especially	as	a	young	Turk,	from	the	
distinguished	University	of	Chicago	don,	Don	Browning	with	whom	I	have	been	privileged	
to	work	on	several	projects	over	the	past	fifteen	years.	Professor	Browning	and	I	have	
edited	a	couple	of	books	together,	and	are	at	the	early	stages	of	writing	a	volume	
on	Christian	Marriage	and	Marriage	Law	that	will	refine	and	expand	some	of	these	
methodological	questions.	In	a	recent	book,	edited	with	David	Clairmont,	American	
Religions	and	The	Family:	How	Faith	Traditions	Cope	with	Modernization	and	
Democracy	(Columbia	University	Press,	2007),	Browning	lays	out	a	number	of	ways	that	
Christian	and	religious	communities	and	traditions	can	approach	modern	questions	of	
marriage	and	family	life.	I	am	attracted	to	the	Browning-Clairmont	typology	of	approaches,	
not	only	as	they	affect	marriage	and	family	questions,	but	a	range	of	other	issues	of	law,	
politics,	and	society	as	well.	This	is	something	of	variation	on	H.	Richard	Niebuhr's	classic	
typology	in	Christ	and	Culture,	but	they	go	well	beyond	Niebuhr.	
Browning	and	Clairmont	describe,	first	of	all,	a	dynamic	of	evolution.	Many	religions,	they	
show,	are	not	univocally	opposed	to	reason,	modernity,	or	even	political	liberalism.	Rather,	
‘interpretive	strands	within	a	religious	tradition	often	see	modernization	as	actually	
advancing	human	life’.	In	this	sense,	even	though	‘modernization	may	loosen	the	faithful	
from	the	authority	of	tradition’,	those	who	remain	may	also	use	reason	‘to	critically	
challenge	the	traditional	authority	structures	through	its	critical	deployment’.	‘Some	
groups	within	a	tradition	may	see	this	as	threatening,	while	others	see	it	as	an	important	
advance	in	a	tradition's	thinking’.	
A	second,	and	perhaps	more	moderate	stance	that	religious	traditions	take	to	the	challenge	
of	modernity	is	that	of	accommodation.	Here	the	faithful	evince	‘an	ambivalent,	but	mostly	
optimistic	relationship	with	modernizing	tendencies’,	accepting	aspects	of	modernity	
considered	good	and	valuable,	even	as	they	select	and	reject	from	their	traditions.	Both	
evolution	and	accommodation	require	a	certain	amount	of	religious	adjustment	to	the	
politics	and	cultural	modernity,	while	not	amounting	to	a	wholesale	embrace	of	secularism.	
Browning	and	Clairmont's	third	principle,	modulation	of	distinctiveness,	may	be	the	most	
demanding	in	terms	of	requiring	religion	to	rethink	some	of	the	conditions	of	its	
relationship	to	the	polis	and	the	saeculum.	Transformation	is	a	fourth	principle	that	they	
identify	–	not	only	religion	transforming	culture,	but	culture	transforming	religious	
tradition.	Here,	as	in	law	and	religion	in	the	West,	there	is	a	dynamic	and	dialectical	pull	on	
both	sides.	Finally,	Browning	and	Clairmont	identify	a	principle	of	strategic	limitation,	
whereby	religious	traditions	seek	to	‘limit	the	influence	of	potentially	damaging	but	
occasionally	beneficial	dominant	cultural	norms’	through	a	highly	selective,	but	by	no	
means	complete	rejection	of	modernity.	They	do	not	suggest	a	hierarchy	or	scale	among	
these	various	religious	forms	of	interaction	with	contemporary	political	debates	and	
transformations	afoot	in	familial	life.	They	are	simply	different	strategies,	each	of	which	can	
be	observed	and	has	proven	serviceable	to	religious	traditions	negotiating	contemporary	
family	life	in	the	United	States.	
These	five	strategies	of	engagement	by	religious	communities	reach	beyond	the	confines	of	
religion	and	law,	and	beyond	the	shores	of	America.	They	provide	me	at	least,	and	
hopefully	Professor	Wilmot	as	well,	with	a	useful	grammar	and	grid	for	thinking	further	
about	‘the	weightier	matters	of	the	law’	historically,	currently,	and	in	the	future.	
 
